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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe initial decision
i ssued by Adm nistrative Law Judge WIlliamE. Fow er, Jr., on My
5, 1992. In that decision, the |aw judge granted, in |arge part,
M. Holloway's application for EAJA' fees and expenses. W
reverse the award, and dism ss the application. W agree with

the Adm nistrator that the Board | acked jurisdiction to hear the

'Equal Access to Justice Act, 5 U.S.C. 504.
6231
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application, as it was late-filed, and that the Admnistrator's
failure to appeal the law judge's earlier ruling on this point
(see decision of March 12, 1992)2 does not preclude the Board
fromdi sm ssing the application now.

The | aw judge's March order held sinply that the "interest
of fairness, equity, and the ends of justice" directed denial of
a notion by the Adm nistrator to dism ss the application.

Al t hough that notion to dism ss argued that the application was
untinmely filed and that, under the statute, it nust be di sm ssed,
the law judge did not discuss this claim W find it a
conpel I'i ng one.

EAJA, at 8§ 504(a)(2), reads, as pertinent:

A party seeking an award of fees and ot her expenses shall,

within thirty days of a final disposition in the adversary
adj udi cation, submt to the agency an application . .

Wai ver of sovereign imunity "nust be strictly construed in favor
of the sovereign" and not "enl arged beyond what the statute

requires. Escobar v. US [|I.NS, 935 F.2d 650 (4th Cr. 1991).

Expansi on of statutory tinme limts anounts to an enl argenent of

t he wai ver of sovereign imunity. Mnark Boat Co. v. NLRB, 708

F.2d 1322 (8th Cr. 1983). 1In light of this analysis, the courts
have uniformy held that EAJA'S 30-day tine limt is

jurisdictional and may not be waived. Monark, supra; Sonicraft,

Inc. v. NLRB, 814 F.2d 385 (7th Cr. 1987); Colunbia Mg. Corp.

v. NLRB, 715 F.2d 1409 (9th Gir. 1983).

Both the | aw judge's decisions are attached.
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There is no question but that the application was filed
|ate. Under the statute, the application was due "within thirty
days of a final disposition in the adversary adjudication.” The
application here was filed on January 30, 1992. Applicant does
not disagree with the Adm nistrator's contention that the "final
di sposition" of the adversary adjudicati on was Decenber 30, 1991,
the service date of the order dismssing the Adm nistrator's
wi t hdrawn appeal. Thirty days from Decenber 30, 1991 is January
29, 1992.% Applicant's argunents invoking the Board's rul es and
precedent, as well as equitable considerations, are unavailing in
light of the clear precedent in this area.® The application nust
be di sm ssed.

In Iight of our disposition, we need not address applicant's
two suppl enental filings, seeking additional fees and expenses

and an increase in the fee ceiling.”>

SApplicant admits that he may have failed to calculate the
due date properly. Reply at 12-13.

“Thus, for exanple, our rules may not enlarge our
jurisdiction under the statute. Sonicraft, supra; Col unbia,
supr a.

W al so need not and will not address the Administrator's
extensive criticisns of the substance of the |l aw judge's fee
award. In light of our recent suggestions that the Adm nistrator
i's not objecting when he should to the details and anount of
t hese EAJA applications (see, e.g., Gay v. Adm nistrator, NTSB
Order EA-3763 (1993) at footnote 16), we acknow edge the
Adm nistrator's attention to such matters in this case.
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ACCORDI NAY, |IT IS CRDERED THAT:

1. The initial decision is reversed; and

2. The EAJA application is dismssed with prejudice.
COUGHLI N, Vice Chai rman, LAUBER and HAMVERSCHM DT, ©Menbers of the

Board, concurred in the above opinion and order. VOGI, Chairnman,
and HALL, Menber, did not concur.



